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PROOF OF CLAIM FORMS AND DISCOVERY OF
ABSENT CLASS MEMBERS: VIOLATIONS OF RULE 23
POLICY OR ESSENTIAL DEVICES?
The class action device of Rule 23 of the Federal Rules of Civil
Procedure (Federal Rules or Rules)' provides an opportunity for private
plaintiffs to combine their resources to achieve a stronger position for
litigation than they could achieve individually. 2 Claims that otherwise would
be too small to justify the high cost of litigation become significant once
joined in a class action. 3 Because of the often large number of potential

class members involved in a class action, a court may wish to obtain
information about absent class members' claims early in the litigation to
assist the court in properly managing the litigation. 4 Defendants in a class
action also may desire information about absent class members' claims to
determine the potential extent of defendants' liability and to help prepare

a meaningful defense. 5 Proof of claim forms and discovery are two devices
available to courts and defendants for obtaining information from absent
class members. 6

1. See FED. R. Civ. P. 23. The class action device of the Federal Rules of Civil
Procedure (Federal Rules or Rules) provides a means by which one or more members of a
group are chosen as representatives of the group and may bring suit on behalf of themselves
and a group of people with similar claims. Id. Rule 23(c)(2)(B) of the Federal Rules provides
that a court automatically will include in the class any class member who does not request
exclusion. FED. R. Civ. P. 23(c)(2)(B); see also Gulf Oil Co. v. Bernard, 452 U.S. 89, 99 n.lI
(1981)(class representatives seek to vindicate claims of absent class members).
2. Hawaii v. Standard Oil Co., 405 U.S. 251, 265-66 (1972)(Douglas, J., dissenting).
3. Deposit Guaranty Nat'l Bank v. Roper, 445 U.S. 326, 339 (1980). The Supreme
Court has noted that, if an individual is financially unable to bring a private action to obtain
relief for his injury, the individual would be denied any effective redress, were it not for the
class action device of Rule 23. Id.; see 3 H. NEVBERG, NEWBERG ON CLAss AcnO S §16:03
(2d ed. 1985) (primary purpose of Rule 23 is to provide small claimant with vehicle for
recovery).
4. See, e.g., Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005, (7th
Cir. 1971)(discovery of information early in suit permitted because information necessary to
proper administration of suit), cert. denied, 405 U.S. 921 (1972); Forbes v. Greater Minneapolis
Area Bd. of Realtors, 61 F.R.D. 416, 418 (D. Minn. 1973)(in light of large number of class
members, information from class promotes fairness, economy and efficiency in administration
of action); Arey v. Providence Hosp., 55 F.R.D. 62, 71 (D.D.C. 1972)(requiring plaintiff class
members to provide information regarding claims to assist court in ruling on various issues);
Philadelphia Elec. Co. v. Anaconda Am. Brass Co., 43 F.R.D. 452, 459 (E.D. Pa. 1968)(imposing
claim filing requirement on absent class members because information will help court review
class status).
5. See Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977) (discovery is necessary
to preparation of defendants' case); Brennan v. Midwestern United Life Ins. Co., 450 F.2d
999, 1005 (7th Cir. 1971)(discovery requests directed at obtaining information relating to
defenses raised by defendant), cert. denied, 405 U.S. 921 (1972).
6. See Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977) (permitting defendants
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Courts use proof of claim forms to obtain from absent class members
information pertaining to the claims of class members. 7 A court's authority
to require absent class members to file a proof of claim form arises under
Rule 23(d)(2) of the Federal Rules. 8 Discovery devices that comply with
Rule 26 limitations on discovery, 9 including interrogatories

°

and document

production" requests, also are available to defendants for obtaining information about absent class members' claims. 2 Use of both discovery devices

to submit discovery requests to absent class members regarding class members' claims); Advance
Drywall Co. v. United States Gypsum Co. ( In re Gypsum Antitrust Cases), 565 F.2d 1123,
1126 (9th Cir. 1977)(requiring class members to file proof of claim forms with court to preserve
class members' claims against settlement fund); see also Recommendations of the American
College of Trial Lawyers On Major Issues Affecting Complex Litigation, 90 F.R.D. 207, 24145 (1981) [hereinafter Complex Litigation](discussing use of discovery and proof of claim
forms to obtain information regarding absent class members' claims).
7. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1262-65 (5th Cir. 1977)(Wisdom,
J., concurring)(describing proof of claim form and its use in class actions), cert. denied, 434
U.S. 822 (1977); see also Forbes v. Greater Minneapolis Area Bd. of Realtors, 61 F.R.D. 416,
418 (D. Minn. 1973)(submitting proof of claim forms to absent class members); Unicorn Field,
Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 227-28 (S.D.N.Y. 1973)(same); Arey v. Providence
Hosp., 55 F.R.D. 62, 71 (D.D.C. 1972)(same); Lamb v. United Sec. Life Co., 59 F.R.D. 25,
43 (S.D. Iowa 1972)(same); In re Antibiotic Antitrust Actions, 333 F. Supp. 267, 271 (S.D.N.Y.
1971)(same); Philadelphia Elec. Co. v. Anaconda Am. Brass Co., 43 F.R.D. 452, 459 (E.D.
Pa. 1968)(same); Minnesota v. United States Steel Corp., 44 F.R.D. 559, 577 (D. Minn.
1968)(same); Harris v. Jones, 41 F.R.D. 70, 74-5 (D. Utah 1966)(same).
8. See FED. R. Crv. P. 23(d)(2). Rule 23(d)(2) of the Federal Rules of Civil Procedure
provides that
[i]n the conduct of actions to which this rule applies, the court may make appropriate
orders. . .requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given in such manner as the court may
direct to some or all of the members of any step in the action, or of the proposed
extent of the judgment, or of the opportunity of members to signify whether they
consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action.J
Id. Courts and practitioners generally have cited Rule 23 (d)(2) as authorizing the use of proof
of claim forms to obtain information pertaining to the claims of absent class members. See,
e.g., Drywall Co. v. United States Gypsum Co ( In re Gypsum Antitrust Cases), 565 F.2d
1123, 1126 (9th Cir. 1977)(Rule 23(d)(2) authorizes proof of claim procedure); Robinson v.
Union Carbide Corp., 544 F.2d 1258, 1263 (5th Cir. 1977)(Wisdom, J., concurring)(proof of
claim notice arises under Rule 23(d)(2)), cert. denied, 434 U.S. 822 (1977); Iowa v. Union
Asphalt & Roadoils, Inc., 281 F. Supp. 391, 403 (S.D. Iowa 1968)(Rule 23 authorizes use of
proof of claim forms), aff'd on other grounds, 409 F.2d 1239 (8th Cir. 1969); Harris v. Jones,
41 F.R.D. 70, 74-75 n.9 (D. Utah 1968)(power to require absent class members to file proof
of claim forms arises from essential general powers of court and from Rule 23(d)); Ward &
Elliot, The Contents and Mechanics of Rule 23 Notice, 10 B.C. INDUS. & COM. L. RaV. 557,
568 (1969)(Rule 23(d)(2) grants judge power to mail mandatory proof of claim forms).
9. See FED. R. Civ. P. 26(b). Rule 26(b)(1) of the Federal Rules provides that "[p]arties
may obtain discovery regarding any matter, not privileged, which is relevant to the subject
matter involved in the pending action." Id.
10. See FED. R. Civ. P. 33 (governing interrogatory requests).
11. See FED. R. Civ. P. 34 (governing document production requests).
12. See, e.g., Marcera v. Chinlund, 595 F.2d 1231, 1240 (2d Cir. 1979)(discovery of
absentee class members available to defendants), vacated on other grounds, 442 U.S. 915
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and proof of claim forms has raised controversy among the federal courts. 3 The
controversy has centered around the question of whether requiring absent
class members to provide information about their claims violates the passive
role that the drafters of Rule 23 intended for absent class members. 14 The
proof of claim form is troubling for courts and practitioners, who both
generally agree that Rule 23 assigns a passive role to absent class members."
The inactive role intended for class members is evident in the 1966 amendments to Rule 23.16 Pursuant to these amendments, the trial court, in certain
class actions, must notify potential class members of the members' option
to request exclusion from the class.' 7 The Advisory Committee on Civil

(1979) ; Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977)(permitting defendants to use
discovery devices to obtain information pertaining to absent class members' claims); Brennan
v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005-06 (7th Cir. 1971) (permitting
defendants to use discovery devices against absent class members), cert. denied, 405 U.S. 921
(1972); United States v. Trucking Employers, Inc., 72 F.R.D. 101, 104-05 (D.D.C. 1976)(permitting
plaintiffs to submit interrogatories to absent defendant class members).
13. Compare Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977)(allowing discovery
against absent class members), cert. denied, 438 U.S. 916 (1978) and Forbes v. Greater
Minneapolis Area Bd. of Realtors, 61 F.R.D. 416, 418 (D. Minn. 1973)(permitting use of
proof of claim forms) with Sirota v. Econo-Car Int'l, Inc., 61 F.R.D. 604, 607-08 (S.D.N.Y.
1974)(denying defendants' request that court send proof of claim forms to absent class members
because filing requirement violates opt-out provision of Rule 23), aff'd on other grounds, 556
F.2d 676 (2d Cir. 1977) and Fischer v. Wolfinbarger, 55 F.R.D. 129, 132 (W.D. Ky.
1971)(refusing to permit defendants to submit interrogatories to absent class members because
requiring absent class members to participate in action would defeat purpose of Rule 23).
14. See supra note 13 and accompanying text (discussing controversy among courts
concerning use of proof of claim forms and discovery devices against absent class members);
infra notes 15-18 and accompanying text (discussing passive role of absent class members).
15. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1261 (5th Cir. 1977)(noting
that main purpose of Rule 23 is to minimize requirement of active intervention by class
members), cert. denied, 434 U.S. 822 (1977); Clark v. Universal Builders, Inc., 501 F.2d 324,
340 (7th Cir. 1974)(trial court erred in requiring class members affirmatively to request inclusion
in class by filing proof of claim forms), cert denied, 419 U.S. 1070 (1977); 71 C. RVIGHT, A.
MILLER, & M. KANE, FEDERAL PRACTICE AND PROCEDUIRE: Civw

2D § 1787, at 214 (1986)(class

action device allows class members to press their claims without burden of actually participating
in action) [hereinafter WIGHT, MILLm & KANE].

16. See Amendments to Federal Rules of Civil Procedure, 39 F.R.D. 69, 94-107
(1966)(amended Rule 23 and Advisory Committee Notes); see also Kaplan, Continuing Work
of the Civil Committee: 1966 Amendments of the Federal Rules of Civil Procedure , 81
HARv. L. REv. 356, 375-400 (1967)(reporter for Advisory Committee explaining Advisory
Committee's reasons for assigning passive role to absent class members). The old class action
rule benefited defendants because they had to contend only with individuals who actively
pursued their own claims. Kaplan, supra, at 397. The new opt-out procedure, on the other
hand, automatically includes in the class individuals who do not request exclusion. Id. The
opt-out procedure better protects the interests of absent class members than would an opt-in
procedure. Id. Requiring class members to request inclusion in a lawsuit would result in
"freezing out" the claims of many class members who may be unable to request exclusion
because of ignorance, timidity, or unfamiliarity with business or legal metters. Id. The drafters
of the 1966 Amendments, therefore, deemed an opt-in procedure undesirable. Id. at 397-98.
17. See FED. R. Civ. P. 23(c)(2). Rule 23(c)(2) of the Federal Rules provides that
[i]n any class action maintained under subdivision (b)(3), the court shall direct to
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Rules, which drafted the 1966 amendments to Rule 23, preferred this so
called "opt-out" procedure to an "opt-in" procedure, because an opt-in
procedure would operate to include in a class only those individuals who
affirmatively join the action by requesting inclusion in the class.' The
drafters of the 1966 amendments to Rule 23 were concerned that if potential
class members were forced affirmatively to seek inclusion in class membership, many claimants, whether through ignorance, timidity, or unfamiliarity
with legal matters, would fall to request inclusion and, thus, effectively
would be without redress for their injuries.' 9
Despite the opt-out provision of Rule 23, which requires no action from
class members to gain inclusion in the class, 20 the proof of claim form
requires affirmative participation by absent class members in a class action. 2'
Courts disagree whether requiring affirmative involvement in a class action
conflicts with the Rule 23 opt-out procedure? 2 For those courts that view
the proof of claim form as incompatible with the Rule 23 opt-out procedure,
the timing of the use of the proof of claim forms is significant. 23 There are

the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.
The notice shall advise each member that (A) the court will exclude him from the
class if he so requests by a specified date; (B) the judgement, whether favorable or
not, will include all members who do not request exclusion; and (C) any member
who does not request exclusion may, if he desires, enter an appearance through his
counsel.
Id.
18. See Kaplan, supra note 16, at 398. In his article describing the policy behind the
1966 Amendments to Rule 23, the advisory committee reporter explained that requiring class
members affirmatively to request inclusion in a lawsuit would result in "freezing out" the
claims of people who will not take the affirmative step of requesting inclusion. Id. Whether
individuals fail to request inclusion out of ignorance, timidity, or unfamiliarity with business
or legal matters, treating such people as "null quantities" is not justifiable. Id.
19. Kaplan, supra note 16, at 397-98 (discussing Advisory Committee's reasons for
adopting opt-out procedure).
20. See supra notes 13-19 and accompanying text (discussing opt-out provision in Rule
23).
21. See Waserr, MILLER & KANE, supra note 15, at 212-16 (proof of claim forms require
absent class members affirmatively to participate in class action).
22. Compare Sirota v. Econo-Car Int'l, Inc., 61 F.R.D. 604, 608 (S.D.N.Y. 1974)(rejecting
use of proof of claim form as violation of Rule 23(c)(2) opt-out provision), aff'd on other
grounds, 556 F.2d 676 (2d Cir. 1977) and Ostroff v. Hemisphere Hotels Corp., 60 F.R.D.
459, 462 (S.D.N.Y. 1973)(requiring absent class members to file proof of claim forms constitutes
clear abuse of discretion because requirement violates Rule 23(c)(2) opt-out procedure) with
Robinson v. Union Carbide Corp., 544 F.2d 1258, 1262 (5th Cir. 1977)(Wisdom, J., concurring)(proof of claim notice does not require class members to opt-in to action, but rather,
requires class members to assert right to recovery), cert. denied, 434 U.S. 822 (1977).
23. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1260 (5th Cir. 1977)(class
members ultimately must take affirmative action to preserve right of recovery, but courts
generally should not impose proof of claim requirement on class members until after court
determines liability), cert. denied, 434 U.S. 822 (1977); B & B Investment Club v. Kleinert's
Inc., 62 F.R.D. 140, 150-51 (E.D. Pa. 1974)(allowing proof of claim forms only after
determination of liability); Wainwright v. Kraftco Corp., 54 F.R.D. 532, 535 (N.D. Ga.
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three general stages in a class action when courts may notify absent class
members that members must submit a proof of claim form. 24 Some courts
have included proof of claim forms with the initial Rule 23(c)(2) opt-out
notice,2 while other courts have postponed mailing the forms until after
the deadline for potential class members to opt out. 26 Finally, some courts
have required class members to submit proof of claim forms after a
determination of the defendant's liability. 27 Virtually all courts agree that
proof of claim forms are appropriate after a determination of the defendant's liability.28 Some courts, however, have stated that the only appropriate

1972)(rejecting proof of claim forms before determination of liability, but reserving right to
use device as reasonable condition to participation by class members in recovery); see also 3B
J. MooRE AND J. KENNEDY, MooRE's FEDERAL PRACTICE § 23.55, at 23-459 (2d ed. 1985)
[hereinafter MooRE's FEDERAL PRACTICE] (use of proof of claim form acceptable after determination of liability); Miller, Problems in Administering JudicialRelief in ClassActions Under
Federal Rule 23 (b)(3), 54 F.R.D. 501, 505 (1972)(noting that courts often await adjudication
of liabilty before requiring class members to assert claims); cf. Forbes v. Greater Minneapolis
Area Bd. of Realtors, 61 F.R.D. 416, 418 (D. Minn. 1973)(permitting proof of claim forms
early in litigation); Unicorn Field, Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 227 (S.D.N.Y.
1973)(same); Arey v. Providence Hosp., 55 F.R.D. 62, 71 (D.D.C. 1972)(same); In re Antibiotic
Antitrust Actions, 333 F. Supp. 267, 271 (S.D.N.Y. 1971)(requiring class members to file
proof of claim forms before court determines defendant's liability); Iowa v. Union Asphalt &
Roadoils, Inc., 281 F. Supp. 391, 404 (S.D. Iowa 1968)(same), aff'd on other grounds, 409
F.2d 1239 (8th Cir. 1969); Minnesota v. United States Steel Corp., 44 F.R.D. 559, 577-78 (D.
Minn. 1968)(same).
24. See infra notes 25-27 and accompanying text (discussing stages in litigation at which
courts have required class members to file proof of claim forms).
25. See, e.g., Unicorn Field, Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 227-28
(S.D.N.Y. 1973)(including proof of claim form with initial opt-out notice); In re Antibiotic
Antitrust Actions, 333 F. Supp. 267, 271 (S.D.N.Y. 1971)(same); Minnesota v. United States
Steel Corp., 44 F.R.D. 559, 577 (D. Minn. 1968)(same).
26. See, e.g., Forbes v. Greater Minneapolis Area Bd. of Realtors, 61 F.R.D. 416, 418
(D. Minn. 1973)(sending proof of claim forms after deadline for requesting exclusion from
class membership); Lamb v. United Sec. Life Co., 59 F.R.D. 25, 43 (S.D. Iowa 1972)(same);
Harris v. Jones, 41 F.R.D. 70, 74-75 (D. Utah 1966)(same).
27. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1261 (5th Cir. 1977)(proof
of claim unnecessary before determination of liability), cert. denied, 434 U.S. 822 (1977);
Wainwright v. Kraftco Corp., 54 F.R.D. 532, 535 (N.D. Ga. 1972)(reserving right to issue
proof of claim forms after determination of liability); see also Miller, supra note 23, at 505
(noting that courts often await adjudication of liability before requiring class members to
assert claims).
28. See FED. R. Crv. P. 23(c)(2)(B)(class members bound by court's decision, whether
favorable to class or not). Requiring absent class members to file proof of claim forms after
the court has determined defendant's liability is acceptable to all courts because of the res
judicata affect of the court's decision. See id. (court's decision binding on all class members).
Before a court determines a defendant's liability, however, class members are free to request
that the court dismiss them from class membership, and thus avoid the res judicata effect of
the court's decision in the class action. FED. R. Civ. P. 23(c)(2)(A). Many courts have held,
therefore, that, if a court does require class members to file proof of claim forms before the
court has determined defendant's liability, the courts' decision should have no res judicata
effect on class members whom the court has dismissed for failing to file proof of claim forms.
Cf. FED. R. Crv. P. 23(c)(B) (court's decision binds only class members). Some courts,
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time to require absent class members to submit proof of claim forms is
after the court has determined the defendant's liability, because imposing a
filing requirement on class members before they have a right to recovery
too closely resembles an opt-in requirement. 29 Whether courts require absent
class members to file proof of claim forms before or after a determination
of liability, class members who fail to file a form may face exclusion from
class membership or class recovery. 3° By barring absent class members from
recovery for failing to participate affirmatively in a litigation, courts convert
the opt-out procedure of Rule 23 into an opt-in procedure requiring affirm31
ative participation as a prerequisite for recovery.
Despite the apparent conflict between the use of proof of claim forms
during the early stages of litigation and the opt-out procedure of Rule 23,
many courts have implemented the proof of claim forms to obtain information from absent class members early in the litigation. 32 Courts that allow

nevertheless, have dismissed with prejudice absent class members for failing to file proof of
claim forms before the court has determined a defendant's liability. See, e.g., Iowa v. Union
Asphalt & Roadoils, Inc., 281 F. Supp. 391, 404 (S.D. Iowa 1968)(dismissing with prejudice
class members who failed to file proof of claim forms), aff'd on other grounds, 409 F.2d
1239 (8th Cir. 1969); Philadelphia Elec. Co. v. Anaconda Am. Brass Co., 43 F.R.D. 452, 462
(E.D. Pa. 1968)(same); Harris v. Jones, 41 F.R.D. 70, 74-75 (D. Utah 1966)(same). But see
Unicorn Field, Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 228 (S.D.N.Y. 1973)(refusing to
dismiss with prejudice absent class members for failing to return proof of claim forms).
29. See B & B Investment Club v. Kleinert's Inc., 62 F.R.D. 140, 148-49 (E.D. Pa.
1974)(proof of claim form permissible only after determination of liability).
30. See, e.g., In re Antibiotic Antitrust Actions, 333 F. Supp. 267, 271 (S.D.N.Y.
1971)(class members' claims barred for failing to file proof of claim form with court);
Philadelphia Elec. Co. v. Anaconda Am. Brass Co., 43 F.R.D. 452, 462 (E.D. Pa. 1968)(court
will bar class members from recovery for failing to file proof of claim form with court);
Harris v. Jones, 41 F.R.D. 70, 75 (D. Utah 1966)(dismissing with prejudice class members
who fail to return proof of claim form); cf. Lamb v. United Sec. Life Co., 59 F.R.D. 25, 43
(S.D. Iowa 1972)(dismissing from class those members who fail to return proof of claim form);
Minnesota v. United States Steel Corp., 44 F.R.D. 559, 578 (D. Minn. 1968)(expulsion from
class for failing to file proof of claim form). But see Unicorn Field, Inc. v. Cannon Group,
Inc., 60 F.R.D. 217, 228 (S.D.N.Y. 1973)(refusing to impose sanction of dismissal with
prejudice on nonfiling absent class members); Korn v. Franchard Corp., 50 F.R.D. 57, 60
(S.D.N.Y. 1970)(refusing to bar from recovery nonfiling class members because to do so would
penalize class members who did not receive notice or who were unable to ariiculate claims),
rev'd on other grounds, 456 F.2d 1226 (2d Cir. 1972).
31. See FED. R. CIv. P. 23(c)(2)(B). Rule 23(c)(2)(B) of the Federal Rules directs a court
in a class action to advise each class member that the judgment will include all members who
do not request exclusion. Id.; see supra note 18 and accompanying text (discussing policy
behind opt-out procedure of Rule 23).
32. See Korn v. Franchard Corp., 456 F.2d 1206, 1210-11 (2d Cir. 1972)(mailing proof
of claim forms to class members early in litigation); Gold v. Ernst & Ernst (In re Franklin
Nat'l Bank Sec. Litig.), 73 F.R.D. 25, 27 (E.D.N.Y. 1976)(same), vacated on other grounds,
574 F.2d 662 (1978); Unicorn Field, Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 227-28
(S.D.N.Y. 1973)(same); Lamb v. United Sec. Life Co., 59 F.R.D. 25, 43 (S.D. Iowa 1972)(same);
Arey v. Providence Hosp., 55 F.R.D. 62, 71 (D.D.C. 1972)(same); In re Antibiotic Antitrust
Actions, 333 F. Supp. 267, 271-72 (S.D.N.Y. 1971)(same); Minnesota v. United States Steel
Corp., 44 F.R.D. 559, 577-78 (D. Minn. 1968)(same); Harris v. Jones, 41 F.R.D. 70, 74-75
(D. Utah 1966)(same).
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the use of proof of claim forms before the court determines defendant's
liability characterize the device as a discretionary tool of the trial judge that
can benefit both the court and the defendant. 33 A court benefits from using
proof of claim forms early in a litigation because the device aids courts
in effectively managing class actions.14 For example, in Arey v. Providence Hospital,35 the United States District Court for the District of Colum-

bia, in its decision to send proof of claim forms to absent class members,
noted that proof of claim forms provide a court with valuable information
about the size of the class, the nature of class members' claims, and the
extent of defendant's liability. 36 Arey involved a Title VIP 7 class action,
which the plaintiff brought on behalf of herself and other employees of a
hospital, alleging discriminatory employment practices by the defendant.3

The Arey court commented that, because a Title VII action involves "individual rights championed in the public interest," a court must obtain as
much information as possible regarding class members' claims before making
a decision affecting the important individual rights of class members. 39 The
Arey court also observed that information about absent class members'
claims can aid a court in determining whether to permit plaintiffs to maintain
the suit as a class action and whether subclasses are necessary. 40 Proof of

33. See, e.g., Forbes v. Greater Minneapolis Area Bd. of Realtors, 61 F.R.D. 416, 418
(D. Minn. 1973)(information regarding absent class members' claims essential to proper
administration of action); Arey v. Providence Hosp., 55 F.R.D 62, 71 (D.D.C. 1972)(information
from proof of claim forms aids court in ruling on various issues); Iowa v. Union Asphalt &
Roadoils, Inc., 281 F. Supp. 391, 404 (S.D. Iowa 1968)(fairness to defendant required absent
class members to file proof of claim forms), aff'd on other grounds, 409 F.2d 1239 (8th Cir.
1969).
34. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1265 (5th Cir.
1977)(Wisdom, J., concurring)(proper management of class actions requires that courts retain
authority to issue proof of claim forms), cert. denied, 434 U.S. 822 (1977); Forbes v. Greater
Minneapolis Area Bd. of Realtors, 61 F.R.D. 416, 418 (D. Minn. 1973)(use of proof of claim
form promotes fairness and efficiency in administering action); MooRE's FEDERAL PRACTICE,
supra note 23, § 23.72, at 23-490 (information from proof of claim forms may help court
determine whether court should divide class into subclasses); WiHT, MLLER & KANE, supra
note 15, §1787, at 216 (claim information may aid court in managing class action).
35. 55 F.R.D. 62 (D.D.C. 1972).
36. See id. at 71 (proof of claim forms can help court reexamine class designation and
structure subclasses).
37. See Civil Rights Act of 1964, tit. VII, 42 U.S.C. § 2000(e) et seq. A Title VII class
action involves allegations of discriminatory employment practices by an employer. See Arey
v. Providence Hosp., 55 F.R.D. 62, 63 (D.D.C. 1972)(Title VII class action).
38. Arey, 55 F.R.D. at 63.
39. Id. at 71-72.
40. Id. at 71. Information pertaining to absent class members' claims allows a court
more intelligently to determine the boundaries of the class and the need for subclasses and to
reevaluate the class status desingation itself. Id.; see also Robinson v. Union Carbide Corp.,
544 F.2d 1258, 1265 (5th Cir. 1977)(proof of claim forms can help court reexamine class
designation and structure subclasses), cert. denied, 434 U.S. 822 (1977); In re Antibiotic
Antitrust Actions, 333 F. Supp. 267, 272 (S.D.N.Y. 1971)(information from proof of claim
forms provides court with basis for informed reappraisal of class designation).
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claim forms also provide the court and the parties to the suit with infor-

mation that can aid settlement
negotiations or encourage the parties to settle
4
their disputes out of court. 1
In addition to assisting the court in properly managing a class action,
proof of claim forms can aid a defendant in preparing a defense. 42 The
forms provide invaluable information about the nature and extent of class
members' injuries, without which a defendant could not prepare a meaningful defense. 43 Additionally, information about class injury and a defendant's liability may44 encourage a defendant to settle and thus may promote
judicial economy.

Although using proof of claim forms early in the litigation serves as a
valuable device in class actions, many courts and practitioners object to

using proof of claim forms prior to a determination of liability. 45 Some
courts that oppose using proof of claim forms during the early stages of
litigation argue that early use of the forms violates the philosophy of Rule

23 and unjustly may deny some absent class members their right to recovery. 46 Opponents of early use of proof of claim forms argue that requiring

class members to file claims with a court before the court's determination
of liability creates an opt-in device and, therefore, violates the opt-out

provision of Rule 23. 47 Rule 23 requires a court, in certain class actions, to

41. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1263 (5th Cir. 1977)(Wisdom,
J., concurring)(early identification of class members' claims encourages accurate settlement
discussions), cert. denied, 434 U.S. 822 (1977).
42. See Iowa v. Union Asphalt & Roadoils, Inc., 281 F. Supp. 391, 404 (S.D. Iowa
1968)(identification of class members who intend to submit claims is essential to defendant in
preparation of defense), aff'd on other grounds, 409 F.2d 1239 (8th Cir. 1969).
43. Id.
44. See supra note 41 and accompanying text (proof of claim form aids settlement
discussions); see also Newberg, Orders in the Conduct of Class Actions: A Consideration of
Subdivision (d), 10 B.C. INDus. & CoM. L. REv. 577, 589 (1969)(early determination of scope
of class members' claims helps parties and court intelligently assess settlement values for
action).
45. See, e.g., B & B Investment Club v. Kleinert's Inc., 62 F.R.D. 140, 148 (E.D. Pa.
1974)(denying use of proof of claim forms before determination of liability); Sirota v. EconoCar Int'l, Inc. 61 F.R.D. 604, 607-08 (S.D.N.Y. 1974)(refusing to require class members to
file proof of claim forms), aff'd on other grounds, 556 F.2d 676 (2d Cir. 1977); Ostroff v.
Hemisphere Hotels Corp., 60 F.R.D. 459, 462 (S.D.N.Y. 1973)(early proof of claim requirement
is violation of opt-out procedure).
46. See Sirota v. Econo-Car Int'l, Inc. 61 F.R.D. 604, 608 (S.D.N.Y. 1974)(early proof
of claim form violates opt-out provision of Rule 23), aff'd on other grounds, 556 F.2d 676
(2d Cir. 1977); Ostroff v. Hemisphere Hotels Corp., 60 F.R.D. 459, 462 (S.D.N.Y. 1973)(proof
of claim form requirement violates Rule 23(c)(2) opt-out procedure); see also Kaplan, supra
note 16, at 397-99 (discussing philosophy behind Rule 23); supra notes 15-18 and accompanying
text (same).
47. See Byrnes v. IDS Realty Trust, 70 F.R.D. 608, 614 (D. Minn. 1976)(proof of claim
forms violate opt-out procedure); B & B Investment Club v. Kleinert's Inc., 62 F.R.D. 140,
147-48 (E.D. Pa. 1974)(requiring class members to file proof of claim forms as condition of
recovery violates opt-out procedure of Rule 23(c)(2)); Wainwright v. Kraftco Corp., 54 F.R.D.
532, 534 (N.D. Ga. 1972)(refusing to require class members to opt-in by filing proof of claim
forms with court); see also MANUAL FOR CowP=X LmoATION, SECOND, § 30.232 n.65
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send each potential class member notice that the court will include the
4
potential member in the class unless he affirmatively requests exclusion. 1
When a court sends each class member a proof of claim form and informs
the member that he will forfeit his right to recovery unless he returns the
form, the court, in effect, creates an opt-in requirement.4 9 Opponents of
early proof of claim forms also argue that proof of claim filing requirements
imposed by a court after the court has determined liability avoid conflict
with the opt-out provision in Rule 23 because the opportunity for a class
member to request exclusion from the class no longer is available to class
50
members once a court has determined liability.
Opponents of the use of proof of claim forms during the early stages
of litigation also argue that the filing requirement may confuse absent class
members."' For example, in Clark v. Universal Builders, Inc.5 2 , the United
States Court of Appeals for the Seventh Circuit noted that confusion may
arise when potential class members receive a first notice that, unless they
53
request exclusion, the court automatically will include them in the class,
and then receive a second notice that, unless they respond to the enclosed
proof of claim form, the court will bar them from any recovery as class
members. 54 Opponents of early proof of claim forms, therefore, have expressed the concern that the notice recipient may fail to file the proof of
claim form because the recipient believes that, in light of the opt-out notice,
he will remain a member of the class by doing nothing.15

(1985)(supplement to WIGoT, MlimL
& KANE, FEDERAL PRACTICE AND PROCEDURE: CIVIL
2D) [hereinafter MAuA](submitting proof of claim form should not be condition to membership in class because condition is equivalent to establishing opt-in procedure).
48. FED. R. Civ. P. 23(c)(2).
49. See supra notes 45-47 and accompanying text (mandatory proof of claim form is
opt-in requirement).
50. See supra note 27 and accompanying text (requiring class members to file proof of
claim forms after court determines liability does not conflict with Rule 23 opt-out provision).
51. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1261 (5th Cir. 1977)(proof
of claim form should be more informative to absent class members), cert. denied, 434 U.S.
822 (1977); see also Korn v. Franchard Corp., 456 F.2d 1206, 1211 (2d Cir. 1972)(information
obtained from proof of claim forms is not meaningful for court if class members do not
understand forms), rev'd on other grounds, 456 F.2d 1226 (2d Cir. 1972).
52. 501 F.2d 324 (7th Cir. 1974), cert denied, 419 U.S. 1070 (1977).
53. See FED. R. Civ. P. 23 (c)(2)(court will include in class individuals who do not
request exclusion); supra notes 16-18 and accompanying text (discussing opt-out procedure of
Rule 23(c)(2)).
54. Clark v. Universal Builders, Inc., 501 F.2d 324, 340 (7th Cir. 1974), cert denied,
419 U.S. 1070 (1977); see Korn v. Franchard Corp., 50 F.R.D. 57, 60 (S.D.N.Y. 1970), rev'd
on other grounds, 456 F.2d 1206 (2d Cir. 1972). In Korn v. FranchardCorp., the United
States District Court for the Southern District of New York refused to bar class members for
failing to file proof of claim forms because of the "fundamental inconsistency in providing,
on the one hand, that a member who fails to request exclusion shall be included in the class
and, on the other hand, that a member who fails to file a proof of claim shall be excluded
from any recovery." Id.
55. See supra notes 52-55 and accompanying text (discussing concern that proof of claim
forms confuse absent class members).
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In addition to confusing a class member regarding his status as a class
member, opponents of early proof of claim forms argue that requiring a
class member to respond to a proof of claim form also may unduly burden
the potential class member.

6

Because Rule 23 assigns a passive role to

absent class members, any device that requires more than a minimal degree
of participation in the litigation by absent class members violates the policy

behind Rule 23.5 7 A class member answering a proof of claim form may
need to seek the advice of counsel in preparing a response if the information

sought in the form is detailed or if understanding the form requires legal
training.58 Furthermore, the class member may have to expend extensive
time and money preparing a response to the proof of claim form. 59 Opponents also argue that any action a court requires of absent class members

before the court has determined liability may prove unproductive if the
court finds in favor of the defendant. 60 In those cases where the court later

finds the defendant not liable, sending proof of claim forms to class
members prior to a determination of liability will cause class members
unnecessarily to expend time and money in responding to the forms. 6'
Opponents, therefore, argue that a court should not require absent class

56. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1265 (5th Cir. 1977)(Wisdom,
J., concurring), cert. denied, 434 U.S. 822 (1977). In authorizing a proof of claim requirement,
a court always should be sensitive to the need of citizens to protect their common rights while
avoiding the expense and procedural burdens associated with involvement in major litigation.
Id.; see B & B Investment Club v. Kleinert's Inc., 62 F.R.D. 140, 148 (E.D. Pa. 1974). In B
& B Investment Club, the United States District Court for the Eastern District of Pennsylvania
noted that the underlying purpose of the Rule 23 class action device is to provide a forum
for claimants who, absent the class action device, would fail to pursue their claims because
of the procedural and financial burdens of private litigation. Id. In refusing to require absent
class members to respond to proof of claim forms, the B & B Investment Club court held
that the burden of responding to a proof of claim form would defeat the underlying purpose
of the Rule 23 class action device. Id.
57. See FED. R. Civ. P. 23(c)(2)(B)(directing courts to advise class members that, if class
members do not request exclusion from class, judgment will include class members); supra
notes 15-18 and accompanying text (discussing passive role that Rule 23 assigns absent class
members).
58. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1263 (5th Cir. 1977)(Wisdom,
J., concurring), cert. denied, 434 U.S. 822 (1977). In his concurring opinion in Robinson v.
Union Carbide Corp., Judge Wisdom stated that courts should retain the discretionary authority
to use proof of claim forms. Id. Judge Wisdom, however, noted that the proof of claim form
in this case was an open-ended request for information, and, therefore, the court properly
refused to bar from recovery class members who failed to respond to the proof of claim form.
Id. Responding to open-ended requests for information might require class members to assume
the financial burden of obtaining legal advice. Id. Open-ended requests, therefore, are impermissible. Id.
59. Id. at 1265.
60. See Miller, supra note 23, at 505 (postponing proof of claim requirement until after
determination of liability avoids considerable paperwork and expense in cases in which court
finds defendant not liable).
61. Id.
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members to file proof of claim forms until the court determines that the
62
class is entitled to recovery.

Finally, opponents of early filing requirements argue that, because the

burdensome nature of proof of claim forms may deter absent class members
from responding to a claim request, the device is subject to abuse by

defendants in class actions.6 1 If a class member forfeits his right of recovery
by failing to file a proof of claim form, 64 a defendant may use early proof
of claim forms to reduce the class size and, thus, his liability. 65 Postponing
the filing requirement until after a finding of liability, however, prevents a

defendant from using proof of claim forms to reduce the class size. Because
a court has determined class membership by the time it determines defendant's liability, the defendant would be unable to use a postliability proof
of claim form to reduce class sizeA 6 Courts, therefore, do not object to
proof of claim forms issued after a court determines liability.67
Despite the problems associated with requiring absent class members to

file proof of claim forms early in the litigation, the device, nevertheless,
can be an invaluable tool for a trial judge in a class action.68 Obtaining
information about class members' claims, in some cases, may be unnecessary

62. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1260 (5th Cir. 1977)(proof
of claim forms unnecessary before court determines liability), cert. denied, 434 U.S. 822 (1977);
B & B Investment Club v. Kleinert's Inc., 62 F.R.D. 140, 148 (E.D. Pa. 1974)(proof of claim
forms appropriate after court determines defendant's liability because class members with small
claims are more likely to take affirmative action to recover once court establishes defendant's
liability); Wainwright v. Kraftco Corp., 54 F.R.D. 532, 535 (N.D. Ga. 1972)(reserving right
to issue proof of claim forms after court determines defendant's liability); see also Miller,
supra note 23, at 505 (noting that courts often await adjudication of liability before requiring
class members to assert claims).
63. See Seymour, The Use of "Proofof Claim" Forms and Gag Orders in Employment
Discrimination Class Actions, 10 CoNN. L. Rnv. 920, 922 (1978)(courts should forbid use of
proof of claim forms if defendant intends to use forms to reduce class size).
64. See In re Antibiotic Antitrust Actions, 333 F. Supp. 267, 271 (S.D.N.Y. 1971)(court
will bar claims of class members who fail to file proof of claim forms); Philadelphia Elec.
Co. v. Anaconda Am. Brass Co., 43 F.R.D. 452, 459 (E.D. Pa. 1968)(same).
65. See Seymour, supra note 63 (expressing concern that defendants are using proof of
claim forms to reduce class size); Note, Developments in the Law: Class Actions, 89 HAuv.
L. REv. 1318, 1444 (1976)(objecting to discovery of absent class members because defendants
can use discovery devices as weapons to reduce size of potential liability).
66. See supra note 29 and accompanying text (policy of some courts against requiring
form filing prior to determination of liability).
67. See Korn v. Franchard Corp., 50 F.R.D. 57, 60 (S.D.N.Y. 1970)(barring claims of
class members who fail to file proof of claim form not objectionable if filing takes place after
determination of liability), rev'd on other grounds, 456 F.2d 1206 (2d Cir. 1972); Seymour,
supra note 63, at 921 (proof of claim requirement acceptable if information is indispensible
to providing relief); cf. B & B Investment Club v. Kleinert's Inc., 62 F.R.D. 140, 151 (E.D.
Pa. 1974)(small claimants more likely affirmatively to assert their claims after, rather than
before, adjudication of liability).
68. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1265 (5th Cir. 1977)(Wisdom,
J., concurring)(authority to request information about class members' claims aids court in
managing class actions), cert. denied, 434 U.S. 822 (1977).
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before a determination of liability, 69 yet may be indispensible in other

cases. 70 The unique facts of each class action and the varying interests of
each class member render an absolute rule concerning the use of proof of
claim forms impossible to develop and too restrictive to apply to every class

action. 71 Because a strict rule would be impossible to develop and to apply,
courts should retain the discretionary authority to decide whether to require

absent class members to file proof of claim forms before the determination
72
of a defendant's liability.
In exercising discretion to decide whether to require absent class members
to file proof of claim forms before a liability determination, a district court
judge should consider several factors. 73 A trial judge should consider the
sophistication of the class members. 74 Certain types of actions are more
likely to involve class members who are familiar with the legal system or
who have the background necessary to comprehend and respond to claim

requests.7 5 For example, a securities fraud class action may involve class
members who have purchased security interests at the recommendation of
a financial advisor familiar with securities law. 76 The amount of money
each class member invested in the securities may be substantial enough to

69. See Enterprise Wall Paper Mfg. Co. v. Bodman, 85 F.R.D. 325, 327 (S.D.N.Y.
1980)(court may use proof of claim forms only when defendant has shown need for information).
70. See Iowa v. Union Asphalt & Roadoils, Inc., 281 F. Supp. 391, 404 (S.D. Iowa
1968)(proof of claim forms necessary for expediency and fairness to defendent), aff'd on other
grounds, 409 F.2d 1239 (8th Cir. 1969).
71. See WRIGHT, MILLER AND KANE, supra note 15, at 218. Because proof of claim forms
may serve the important function of providing a court and the defendant with valuable
information about class members, courts should consider the desirability of using proof of
claim forms on the basis of the facts in each case. Id. Courts should take a pragmatic, caseby-case approach in deciding whether to use proof of claim forms. WARD & ELLIOT, supra
note 8, at 568.
72. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1264-65 (5th Cir. 1977)(Wisdom,
J., concurring)(courts should retain discretionary authority to employ proof of claim form
device), cert. denied, 434 U.S. 822 (1977).
73. See infra notes 74-89 and accompanying text (factors court should consider in
determining whether to require absent class members to submit proof of claim forms).
74. See H. NEWBERG, supra note 3, § 8.41, at 181-82 (unlike sophisticated claimants,
unsophisticated class members rarely file proof of claim forms).
75. Compare Seymour, supra note 63, at 928 (typical class member in employment
discrimination suit does not have legal sophistication to know he has cause of action) with In
re Washington Pub. Power Supply Sys. Sec. Litig., M.D.L. No. 551 (W.D. Wash. Sept. 2,
1986)(order directing supplemental notice to sophisticated, institutional investor class members
requiring class members to file proof of claim forms with court). But see Enterprise Wall
Paper Mfg. Co. v. Bodman, 85 F.R.D. 325, 327 (S.D.N.Y. 1980)(noting that ordinary
shareholder-plaintiffs possibly would be hurt by proof of claim requirement because they are
not as sophisticated as institutional investors).
76. See H. NEWBERO, supra note 3, § 8.41, at 181-82 (individuals with large claims
typically are familiar with legal and financial procedures and tend to seek professional advice
in settling claims); see also In re Washington Pub. Power Supply Sys. Sec. Litig., M.D.L.
No. 551 (W.D. Wash. Sept. 2, 1986)(order requiring class members to file proof of claim
forms with court because class members are sophisticated institutional investors).
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justify the relatively minor expense of responding to a proof of claim form. 77
Furthermore, sophisticated or economically powerful class members may
have ready access to legal counsel, thus minimizing the burden of responding
to a proof of claim form.78 On the other hand, class members involved in
an employment discrimination class action may not be familiar with legal
or business matters and may lack access to, or financial ability to obtain,
legal counse 79. Additionally, potential class members may not realize they
have claims or may not understand that the information set forth in the
proof of claim form, describing the class action and the nature of the claims
of the class, applies to them.80 A court that bars the claims of class members
who fail to file the form, in essence, may bar the recovery of those class
members who failed to understand their rights8". Furthermore, requiring a
discrimination suit class member to file a proof of claim form with the
court may place a heavy burden on the member's often limited financial
resources 2. Whether class members fail to file proof of claim forms because
they do not understand the consequences of failing to file or because they
are unable to meet the burden of responding to the forms, a court that
bars class members' recovery for failing to file the forms may defeat the
Rule 23 policy of protecting claimants who are unable to articulate their
own claims.8 Although a court cannot measure precisely the sophistication

77. See United States v. Trucking Employers, Inc., 72 F.R.D. 101, 104 (D.D.C.
1976)(permitting discovery of absent class members because members were large corporations
financially able to comply with discovery requests); In re Antibiotic Antitrust Actions, 333 F.
Supp. 267, 271 (S.D.N.Y. 1971)(expense of proof of claim procedure justified in class action
in which seven states with large claims comprised class).
78. See supra note 75 and accompanying text (class members with large claims typically
employ legal counsel).
79. See Seymour, supra note 63, at 932 (proof of claim requirement harms those class
members who are least sophisticated and, therefore, most in need of court's protection); see
also Korn v. Franchard Corp., 50 F.R.D. 57, 60 (S.D.N.Y. 1970), rev'd on other grounds,
456 F.2d 1206 (2d Cir. 1972). In Korn v. FranchardCorp., the employee class members lacked
the sophistication and knowledge essential to formulating a meaningful response to the proof
of claim forms. Id. In noting this problem, the United States District Court for the Southern
District of New York commented that, one of the reasons the drafters revised Rule 23 was to
protect small investors who might be unable to articulate their claims with the precision
demanded of larger, more sophisticated claimants. Id.
80. See Korn v. Franchard Corp., 456 F.2d 1206, 1211 (2d Cir. 1972)(responses on
returned proof of claim forms revealed that class members lacked sophistication and knowledge
necessary to understand questions on proof of claim forms and to understand that they had
claims); Seymour, supra note 63, at 928 (typical class member in employment discrimination
suit does not have the legal sophistication to be aware of his claims).
81. See Seymour, supra note 63, at 932 (proof of claim requirements harm class members
who are least sophisticated and, therefore, most in need of courts' protection).
82. Id.; cf. United States v. Trucking Employers, Inc., 72 F.R.D. 101, 104 (D.D.C.
1976)(permitting discovery of absent class members because members are large corporations
financially able to comply with discovery).
83. See Robinson v. Union Carbide Corp., 544 F.2d 1258, 1265 (5th Cir. 19.77)(Wisdom,
J., concurring)(basic purpose of class action is to provide forum for individuals to present
claims, while avoiding expense and burden of participating in major litigation), cert. denied,
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of the class in a particular case, a trial court judge should consider this
factor when deciding whether an early proof of claim request is appropriate
in each particular case.
Once a court determines that early use of the proof of claim form is
appropriate and not unduly burdensome for absent class members, a court
carefully should consider the sanctions it will impose on an absent class
member for failing to file a proof of claim form. One sanction available
to a court is dismissal with prejudice of absent class members for failing
to file proof of claim forms with the court.84 Dismissal with prejudice,
however, may be too harsh a penalty because it completely forecloses class
members' rights.85 Alternatively, a court may dismiss a non-filing class
member from class membership. 8 6 Dismissing a member from the class
preserves the class member's cause of action and thus imposes a less severe

penalty than dismissal with prejudice. 87 A court should sanction a class
member for failing to file a proof of claim form because imposing a penalty
helps the court enforce the filing requirement." In imposing these sanctions,

however, a court should remain flexible and consider.the claims of those

434 U.S. 822 (1977); Korn v. Franchard Corp., 456 F.2d 1206, 1211 (2d Cir. 1972)(philosophy

of Rule 23 is desire to protect claimants unable to articulate claims); supra notes 15-19 and
accompanying text (discussing policy behind Rule 23).
84. See, e.g., Iowa v. Union Asphalt &-Roadoils, Inc., 281 F. Supp. 391, 404 (S.D.
Iowa 1968)(dismissing with prejudice class members who failed to file proof of claim forms),
aff'd on other grounds, 409 F.2d 1239 (8th Cir. 1969); Philadelphia Elec. Co. v. Anaconda
Am. Brass Co., 43 F.R.D. 452, 462 (E.D. Pa. 1968)(same); Harris v. Jones 41 F.R.D. 70, 75
(D. Utah 1966)(same).
85. See Unicorn Field, Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 228 (S.D.N.Y. 1973)
(refusing to dismiss with prejudice claims of class members who failed to respond to proof of
claim forms because dismissal is unduly harsh sanction); Newberg, supra note 44, at 590
(courts should examine class members' reasons for not filing proof of claim forms before
foreclosing members' rights to sue).
86. See Newberg, supra note 44, at 591 (expulsion from class membership available to
court as sanction against nonresponding class members).
87. See Unicorn Field, Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 228 (S.D.N.Y.
1973)(refusing to dismiss with prejudice nonfiling absent class members because dismissal was
unduly harsh penalty); Lamb v. United Sec. Life Co., 59 F.R.D. 25, 43 (S.D. Iowa 1972)
(dismissing from class those members who failed to return proof of claim form); Korn v.
Franchard Corp., 50 F.R.D. 57, 60 (S.D.N.Y. 1970)(barring nonfiling class members from
recovery would penalize class members who did not receive notice or who were unable to
articulate claims), rev'd on other grounds, 456 F.2d 1206 (2d Cir. 1972); Minnesota v. United
States Steel Corp., 44 F.R.D. 559, 578 (D. Minn. 1968)(expulsion from class for failing to file
proof of claim form).
88. See Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005 (7th Cir.
1971)(court should impose sanction on class members who fail to return proof of claim forms),
cert. denied, 405 U.S. 921 (1972). In Korn v. Franchard Corp., the United States District
Court for the Southern District of New York sent optional proof of claim forms to class
members, and attached no sanction for failing to file the forms. Korn v. Franchard, 456 F.2d
1206, 1210 (2d Cir. 1972). Because so few class members responded to the proof of claim

forms, the United States Court of Appeals for the Second Circuit stated that very little
significance could attach to the forms. Id.
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absent class members who can show good cause for failing to file a proof

of claim form before the court's deadline for filing.8 9

An issue closely related to the use of proof of claim forms is the use
of Rule 3390 and Rule 3491 discovery devices to obtain information about

the claims of absent class members. Rule 26 of the Federal Rules of Civil
Procedure limits the scope of discovery to information regarding any matter
that is relevant to the subject matter of the pending action. 92 Many courts
have allowed defendants to use discovery to obtain information about the

claims of absent class members where the information sought falls within
the limits prescribed by Rule 26. 93 Rule 33 interrogatory requests and Rule
34 document production requests, however, are available only against parties

to the litigation. 94 Whether a court will require absent class members to
comply with Rule 33 and Rule 34 discovery requests, therefore, generally
depends on the court's classification of absent class members as parties or
nonparties to the litigation. 9
The Rules are silent regarding the status of absent class members as parties

or nonparties to the litigation.96 Proponents of using discovery to obtain
information from absent class members, however, argue that class members
are parties to the litigation. 97 Commentators who are in favor of assigning

89. See Harris v. Jones, 41 F.R.D. 70, 74-75 (D. Utah 1966) (court should impose
sanction of dismissal only on class members who, without good cause, fail to respond to proof
of claim request); see also Newberg, supra note 44, at 590 (court should not prejudice rights
of class members who, with good cause, fail to respond to proof of claim forms).
90. See FED. R. Civ. P. 33 (interrogatory requests).
91. See FED. R. CIrv. P. 34 (document production requests).
92. See FED. R. Crv. P. 26(b)(1). Rule 26(b)(1) of the Federal Rules provides that
"[p]arties may obtain discovery regarding any matter, not privileged, which is relevant to the
subject matter involved in the pending action." Id.
93. See, e.g., Marcera v. Chinlund, 595 F.2d 1231, 1240 (2d Cir. 1979)(permitting
defendants to use discovery devices to obtain information pertaining to claims of absent class
members), vacated on other grounds, 442 U.S. 915 (1979); Dellums v. Powell, 566 F.2d 167,
187 (D.C. Cir. 1977)(same), cert denied, 438 U.S. 916 (1978); Brennan v. Midwestern United Life
Ins. Co., 450 F.2d 999, 1006 (7th Cir. 1971)(same), cert. denied, 405 U.S. 921 (1972); United
States v. Trucking Employers, Inc., 72 F.R.D. 101, 104-05 (D.D.C. 1976)(same).
94. See FED. R. Civ. P. 33, 34. Rule 33(a) provides that "any party may serve upon
any other party written interrogatories to be answered by the party served." FED. R. Civ. P.
33(a). Rule 34 provides that "any party may serve on any other party a request" to produce
documents. FED. R. Civ. P. 34.
95. See Complex Litigation, supra note 6, at 241 (whether court will allow defendants
to submit discovery requests to absent class members depends on whether court deems class
members to be "parties" to litigation). Compare Wainwright v. Kraftco Corp., 54 F.R.D.
532, 534 (N.D. Ga. 1972)(defendants may not use discovery against absent class members
because absent class members are not parties to litigation) and Fischer v. Wolfinbarger, 55
F.R.D. 129, 132 (W.D. Ky. 1971)(same) with Robertson v. National Basketball Ass'n, 67
F.R.D. 691, 699 (S.D.N.Y. 1975) (rejecting plaintiff's argument that class members are not
parties to litigation) and Complex Litigation, supra note 6, at 242 (concluding that absent
class members are parties to litigation and, therefore, subject to discovery).
96. See FED. R. Civ. P. 23.
97. See Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005 (7th Cir. 1971),
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party status to absent class members argue that, because a court's decision

is binding on absent class members, the court's decision will determine the
rights of absent class members. 98 Furthermore, absent class members will
profit financially from a finding by the court that a defendant is liable to
the class. 99 Because absent class members have a direct interest in the
outcome of the litigation, a court can expect more involvement in the
litigation from absent class members than from nonparties.Ic ° In addition
to arguing that absent class members are parties and, therefore, subject to

discovery, proponents of using discovery to obtain information about class
members' claims argue that discovery of this information may be necessary

to the proper management and presentation of a class action.' 0' In Brennan
v. Midwestern United Life Insurance Co.,102 for example, the United States
Court of Appeals for the Seventh Circuit affirmed the decision of the United
States District Court for the Northern District of Indianal °s to permit the
defendant to obtain discovery from absent class members.""4 The Brennan
court noted that the district court judge had valid reasons for ordering class
members to comply with the defendant's discovery requests.105 The plaintiff
class alleged that Midwestern Life Insurance Company fraudulently had

dealt in securities."' 6 According to the Seventh Circuit, discovery of information pertaining to the claims of absent class members would aid the

cert. denied 405 U.S. 921 (1972). In Brennan v. Midwestern United Life Insurance Co., the
United States Court of Appeals for the Seventh Circuit noted that an absent class member's
interests are identical to those of the class representative. Id. Because the court adjudicates
both the class representative's and the class members'rights and liabilities in the principal suit,
the Brennan court concluded that absent class members are parties to the litigation. Id.
Additionally, because courts in class actions adjudicate the rights of absent class members,
absent class members have an interest in the outcome of the litigation. Complex Litigation,
supra note 6, at 242. Furthermore, absent class members enjoy the litigation benefits of parties
to an action, such as a tolling of the statute of limitations as of the date of filing of the class
actions. See Newberg, supra note 44, at 587. Thus, courts should treat absent class members
as parties to a litigation. Id.
98. See FED. R. Crv. P. 23(c)(2)(B)(court's judgment will include all class members who
do not request exclusion from class membership); supra note 97 and accompanying text (in
class action, court adjudicates rights of absent class members).
99. See Complex Litigation, supra note 6, at 242 (class members will benefit financially
from class victory).
100. See id.(court can expect more participation in suit from absent class members than
from nonparties); see also MANuAL, supra note 47, §30.233 at 230-31 (Rule 33 and 34 discovery
devices are not available against nonparties, but generally are available against class members
after class certification).
101. Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005 (7th Cir. 1971),
cert. denied, 405 U.S. 921 (1972); Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977)
(discovery necessary to preparation of defendant's case), cert denied, 438 U.S. 916 (1978).
102. 450 F.2d 999 (7th Cir. 1971), cert. denied, 405 U.S. 921 (1972).
103. Brennan, 286 F. Supp. 702 (N.D. Ind. 1968).
104. Brennan, 450 F.2d at 1005-06.; infra note 107-09 and accompanying text (discussing
Brennan court's reasons for approving discovery of absent class members).
105. Brennan, 450 F.2d at 1005.
106. Id. at 1001.
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defendant in preparing an adequate defense.' 0 7 Midwestern sought information about the identity and amount of the claims of absent class members,
as well as information pertaining to certain defenses that Midwestern
raised in the principal trial." 8 The Brennan court noted that in addition to
aiding the defendant, familiarity with the claims of class members would
help the district court re-evaluate class designation and decide whether
subclasses were necessary. ' 9
Despite the benefits of allowing defendants to discover information about
absent class members' claims, some courts oppose subjecting absent class
members to discovery because these courts have found that absent class
members are not parties to a litigation for discovery purposes. 10 Although
the Rules are silent regarding class members' status in litigation, opponents
of discovery contend that the drafters of Rule 23 intended that courts treat
absent class members as nonparties."' Rule 23 provides a mechanism by

107. Id. at 1005 (discovery of absent class members can provide defendants with information about size of class and scope of defendants' potential liability); see Dellums v. Powell,
566 F.2d 167, 187 (D.C. Cir. 1977)(discovery necessary to preparation of defendant's case),
cert denied, 438 U.S. 916 (1978).
108. Brennan, 450 F.2d at 1005.
109. Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005 (7th Cir.
1971)(information about absent class members' claims can aid trial court in preparing case for
trial), cert. denied, 405 U.S. 921 (1972); see MANUAL, supra note 47, at § 30.16 (court should
form subclasses when conflicting interests exist among class members); see also Unicorn Field,
Inc. v. Cannon Group, Inc., 60 F.R.D. 217, 227 (S.D.N.Y. 1973)(class members' two causes
of action are sufficiently distinct to permit designation of two subclasses).
110. See, e.g., Clark v. Universal Builders, Inc., 501 F.2d 324, 340-41 (7th Cir. 1974)
(refusing to allow discovery of absent class members when information is available from class
representative), cert. denied, 419 U.S. 1071 (1974); Enterprise Wall Paper Mfg. Co. v. Bodman,
85 F.R.D. 325, 327 (S.D.N.Y. 1980) (refusing to permit discovery of information pertaining
to class members claims until after determination of liability); Hawkins v. Holiday Inns, Inc.,
24 F. R. Serv. 2d (Callaghan), 357, 358 (D. Tenn. 1977) (denying defendant's discovery requests
because absent class members were not parties to litigation); Bisgeier v. Fotomat Corp., 62
F.R.D. 118, 119-20 (N.D. 11. 1973) (defendant cannot obtain discovery from class members
if defendant intends to use discovery as means of reducing class size); Wainwright v. Kraftco
Corp., 54 F.R.D. 532, 534-35 (N.D. Ga. 1972) (discovery is not available against absent class
members because absent class members were not parties to litigation); Fischer v. Wolfinbarger,
55 F.R.D. 129, 132 (W.D. Ky. 1971) (class members are not parties and, therefore, are not
subject to discovery).
111. See, e.g., Robinson v. Union Carbide Corp., 544 F.2d 1258, 1261 (5th Cir. 1977)(noting
that main purpose of Rule 23 is to minimize requirement of active intervention by class
members), cert. denied, 434 U.S. 822 (1977); Clark v. Universal Builders, Inc., 501 F.2d 324,
340 (7th Cir. 1974)(trial court erred in requiring class members affirmatively to request inclusion
in class by filing proof of claim forms), cert. denied, 419 U.S. 1070 (1974); VRIGr, MtLER
& KANE, supra note 15, §1787, at 214 (class action device allows class members to press their
claims without burden of actually participating in action). The primary purpose of Rule 23 is
to provide a vehicle for recovery for claimants with small claims. H. NEWBERG, supra note 3,
at § 16:03. To accomplish this purpose, the drafters of Rules 23 assigned a passive role to
absent class members. See supra note 16 and accompanying text (discussing passive role that
drafters assigned to absent class members). Classifying absent class members as parties to a
litigation and permitting defendants to discover information regarding class members' claims
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which class members with small claims, and without sufficient resources to
pursue those claims, may join their claims in a single action to secure a
more attractive posture for litigation."1 2 A class representative advocates the
claims and interests of the class members" 3 and thus class members can
'4
avoid the time and expense involved in litigating their individual claims."
Opponents to discovery of absent class members argue that discovery would
defeat the philosophy underlying Rule 23-that class members are passive
participants in a class action-by forcing class members to participate
actively in the litigation." 5 Opponents, therefore, argue that courts should
not permit defendants to use discovery devices against absent class members.116
In objecting to the use of Rule 33 and Rule 34 discovery devices to
obtain information from absent class members, some commentators argue
that, if defendants need the information and can acquire the information
only from absent class members, courts should permit defendants to employ
discovery devices that are available against nonparties to obtain the necessary
information." 7 Depositions upon oral examination" 8 and depositions upon
20
written questions" 9 are discovery devices available against nonparties.
forces an active role on class members and thus defeats the purpose of class actions. Hawkins
v. Holiday Inns, Inc., 24 F. R. Serv. 2d (Callaghan), 357, 358 (D. Tenn. 1977); Fischer v.
Wolfinbarger, 55 F.R.D. 129, 132 (W.D. Ky. 1971)(class members are not parties to litigation).
112. Hawaii v. Standard Oil Co., 405 U.S. 251, 266 (1972)(Douglas, J., dissenting); see
supra notes 1-3 and accompanying text (discussing purpose of Rule 23 class action device).
113. See FED. R. Cirv. P.23(a). Rule 23(a) provides that "one or more members may sue
or be sued as representative parties on behalf of all." Id.
114. See Wucr, MILLER & K.AN, supra note 15, § 1787, at 214 (class action device
allows class members to press claims without actually participating in action).
115. See, e.g., Hawkins v. Holiday Inns, Inc., 24 F. R. Serv. 2d (Callaghan) 357, 358
(D. Tenn. 1977)(imposing discovery requests on absent class members would defeat purpose
of Rule 23 class action because complying with discovery request would force class members
actively to participate in litigation); Wainwright v. Kraftco Corp., 54 F.R.D. 532, 534 (N.D.
Ga. 1972)(subjecting class members to discovery would defeat purpose of Rule 23 by forcing
class members to spend time, and perhaps engage legal counsel, to respond to discovery
requests); Fischer v. Wolfinbarger, 55 F.R.D. 129, 132 (W.D. Ky. 1971)(class action's purpose
of enabling class members to rely on class representative would fail if court subjects class
members to discovery).
116. See supra note 110 and accompanying text (several courts refuse to permit defendants
to submit discovery requests to absent class members).
117. MANuAL, supra note 47, § 30.233; see FED. R. CIrv. P. 30, 31. Rules 30 and 31 of
the Federal Rules provide discovery devices for obtaining information from parties and
nonparties to a litigation. Id. Some practitioners prefer to use Rule 31 depositions upon written
questions rather than Rule 33 interrogatories for obtaining information from absent class
members. MuAL, supra note 47, § 30.233.
118. See FED. R. Civ. P. 30(b)(1). Rule 30(b)(1) provides that "[a] party desiring to take
the deposition of any person upon oral examination shall give reasonable notice in writing to
every other party to the action." Id.
119. See FED. R. Civ. P. 31. Rule 31 of the Federal Rules provides that "any party may
take the testimony of any person, including a party, by deposition upon written questions".
FED. R. Civ. P. 31(a).
120. See supra notes 118-19 and accompanying text (Rule 30 and 31 discovery devices are
available against nonparties to litigation).
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Commentators further argue that the sanctions against nonparties for failing

to comply with discovery orders are less burdensome than the sanctions
against parties to the litigation. A court may find a nonparty in contempt

of court for failing to comply with discovery orders, but may not bar a
nonparty class member from recovery for failing to comply with discovery
orders.' 2' Opponents of using discovery devices against absent class members
argue that, instead of treating class members as parties, a court should
subject class members to only those discovery requirements imposed on
nonparties to a lawsuit. 2 By submitting only nonparty discovery requests
to absent class members, a court may avoid prejudicing class members'
rights and thus will affirm the philosophy of Rule 23.123
Opponents of using discovery devices against absent class members also

argue that discovery orders may be unduly burdensome for absent class
members. 24 Opponents argue that a discovery order may confuse absent
class members. 23 Class members receive an opt-out notice informing them
that, if they do not request exclusion from class membership, the court will
include them in class membership. Later, absent class members receive
discovery orders informing them that the court will exclude from class

121. See FED. R. CIrv. P. 45. Rule 30(a) and Rule 31(a) of the Federal Rules provide that
a court may compel nonparties to comply with discovery requests in accordance with Rule 45
of the Federal Rules. FED. R. Crv. P. 30(a), 31(a). Rule 45(f) of the Federal Rules provides
that the court shall deem a nonparty in contempt of court for failing to obey court orders.
FED. R. Civ. P. 45(f).
122. See, e.g., Hawkins v. Holiday Inns, Inc., 24 F. R. Serv. 2d (Callaghan) 357, 358
(D. Tenn. 1977)(denying defendant discovery requests because class members were not parties);
Wainwright v. Kraftco Corp., 54 F.R.D. 532, 534-35 (N.D. Ga. 1972)(absent class members
are not parties and, therefore, not subject to discovery); Fischer v. Wolfinbarger, 55 F.R.D.
129, 132 (W.D. Ky. 1971)(class members are not parties to litigation).
123. See Wainwright v. Kraftco Corp., 54 F.R.D. 532, 535 (N.D. Ga. 1972). In Wainwright
v. Kraftco Corp., the United States District Court for the Northern District of Georgia denied
the defendants' motion to dismiss class members who failed to respond to Rule 33 interrogatories. Id. The Wainwright court denied the motion in part because the court held that
absent class members were not parties to a litigation and, therefore, are not subject to discovery
under Rule 33. Id. at 534. In denying the motion to dismiss, the Wainwright court further
held that dismissal with prejudice is an unduly harsh penalty to impose on individuals who
actually never were parties to the litigation. Id. Despite denying the motion to dismiss, the
Wainwright court noted that defendants still would be able to take discovery from absent class
members by deposition, which is a discovery device available against both parties and nonparties
to a litigation. Id. at 535; see infra notes 125-26 and accompanying text (Rule 30 and 31
discovery devices are available against nonparties to litigation).
124. See Clark v. Universal Builders, Inc., 501 F.2d 324, 340 n.24 (7th Cir.
1974)(interrogatories objectionable because response would require technical and legal advice),
cert. denied, 419 U.S. 1070 (1974); Hawkins v. Holiday Inns, Inc., 24 F. R. Serv. 2d (Callaghan)
357, 359 (D. Tenn. 1977)(refusing discovery request because defendants' interrogatiories were
complicated, obtuse and vexatious).
125. See Hawkins, 24 F. R. Serv. at 359 (court rejected defendants' discovery request
because interrogatories were confusing to absent class members); see also Brennan v. Midwestern
United Life Ins. Co., 450 F.2d 999, 1005-06 (7th Cir. 1971)(class members argued that
defendants' discovery requests were confusing), cert. denied, 405 U.S. 921 (1972).

WASHINGTON AND LEE LAW REVIEW

[Vol. 44:161

membership any member who fails to respond to the discovery orders. 126

This process often may leave an absent class member unsure of what he
127
must do to remain in the class.
Opponents of using discovery devices against absent class members also
express a concern that defendants may employ burdensome or confusing
discovery requests to reduce class size and, thus, the defendants' liability.

2

Defendants may draft intimidating discovery requests that cause class members to withdraw from the class or to which class members will be unable
to respond. 29 In Wainwright v. Kraftco,30 members of the Atlanta Board
of Education brought charges against local milk companies, alleging viola-

tions of antitrust laws.' 3 ' Relying on Brennan v. Midwestern United Life
Insurance Co. ,12 the defendants submitted interrogatories to absent class
members. 33 The defendants argued that absent class members were parties
to the litigation and, therefore, subject to discovery.134 The United States
District Court for the Northern District of Georgia rejected the defendants'

argument that class members were parties to the litigation, and refused to
allow the defendants to use discovery against class members.135 The Wainwright court also objected to the discovery requests because the requests

were intimidating and would force class members to engage legal counsel
to respond to the requests.

36

The Wainwright court referred to a letter

126. See Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1005 (7th Cir. 1971),
cert. denied, 405 U.S. 921 (1972). In Brennan v. Midwestern Life Insurance Co., the United
States Court of Appeals for the Seventh Circuit considered an appeal by absent class members
from an order denying the members' motion to set aside dismissal of their claims. Id. at 1001.
Absent class members received several notices from the district court warning that the court
would dismiss the members' claims unless they complied with the discovery order. Id. at 100203. After the district court had entered judgement on behalf of the class, the dismissed class
members filed a motion to set aside dismissal of nonfiling class members' claims. Id. In
support of their motion, the dismissed class members argued that the defendants' discovery
request had confused class members because the request required class members actively to
participate in the action. Id. at 1005. The original Rule 23(c)(2) notice, informing class members
of their opt-out privilege, required no action by class members. Id. at 1005. The discovery
requests and Rule 23(c)(2) notices, therefore, were inconsistent and confusing. Id. Although
the Brennan court found this argument compelling, the court determined, nevertheless, that
the discovery orders were not confusing. Id.
127. See supra note 126 and accompanying text (discussing confusion that discovery orders
can cause absent class members).
128. See Note, Developments in Law: Class Actions, 89 -IARv. L. Rav. 1319, 1444 (1976)
(defendants may use discovery as "tactical weapon" to reduce potential liability).
129. See Wainwright v. Kraftco, 54 F.R.D. 532, 534 (N.D. Ga. 1972) (objecting to
discovery requests because requests were intimidating and would force class members to engage
legal counsel to respond).
130. 54 F.R.D. 532 (N.D. Ga. 1972).
131. Id. at 533.
132. 450 F.2d 999 (7th Cir. 1971).
133. Wainwright, 54 F.R.D. at 533.
134. Id. at 533-34.
135. Id. at 534.
136. Id.
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from one class member in which the class member requested that the court
dismiss him from the class because the member could afford neither the
time nor the expense of preparing a response to defendants' discovery
requests. 3 7 The discovery requests in Wainwright typify the abusive discovery
tactics that opponents of using discovery devices against absent class mem-

bers argue are inevitable when defendants' efforts will result in reducing
13
the size of the class. 8
Finally, opponents of submitting discovery requests to absent class members

argue that neither the court nor the parties to a litigation need information
about absent class members' claims in a bifurcated trial until the court
determines liability.' 39 In a bifurcated trial, the court first determines whether
the defendant is liable for the plaintiff's injury. If the court finds the
defendant liable, the court then determines the extent of the defendant's
liability. 40 Because information regarding class members' claims is relevant
only to the apportionment of recovery, discovery is inappropriate until the
4
court determines that class members are entitled to recovery.' '
While discovery should not be available against absent class members

as a matter of course, under certain circumstances, preliability discovery of
information about class members' claims may be necessary for a defendant
42
properly to present, and for a court properly to adjudicate, a class action.

A trial judge should allow the defendants in a class action to obtain
information from absent class members only if the defendants have dem-

137. Id. The United States Court of Appeals for the Seventh Circuit, in Wainwright v.
Kraftco Corp., quoted a letter from a class member requesting dismissal from the class:
It would take a great deal of time to compile the information requested ... and we
do not feel that we could justify the time spent in pursuing the matter. . .[and]
would like very much to be dismissed as a party plaintiff in this action.
Id.
138. See Complex Litigation, supra note 6, at 243 (court should prevent defendants from
using widespread discovery to reduce size of class and, thus, extent of defendant's liability).
139. See Wainwright, 54 F.R.D. at 534-35 (permitting discovery of information regarding
class members' claims and other issues after court determines defendant's liability).
140. See generally Frankel, Some Preliminary Observations Concerning Civil Rule 23, 43
F.R.D. 39, 47 (1968)(information about amount of class members' claims is relevent only after
court determines defendant liable to class).
141. See, e.g., Enterprise Wall Paper Mfg. Co. v. Bodman, 85 F.R.D. 325, 327 (S.D.N.Y.
1980)(postponing mandatory discovery of class members until after determination of common
questions); Robertson v. National Basketball Ass'n, 67 F.R.D. 691, 700 (S.D.N.Y.
1975)(permitting discovery of individual claims after determination of common questions in
class action); Wainwright, 54 F.R.D. at 534-35 (permitting discovery of information pertaining
to class members' claims after determination of defendants' liability).
142. See, e.g., In re Folding Carton Antitrust Litig., 83 F.R.D. 260, 264 (N.D. Ill.
1979)(defendant must make strong showing of necessity before court will permit defendant to
discover information from absent class members); Dellums v. Powell, 566 F.2d 167, 187 (D.C.
Cir. 1977)(discovery of absent class members is not available as matter of course, but is
available if information is relevant to decision of common questions); Brennan v. Midwestern
United Life Ins. Co., 450 F.2d 999, 1006 (7th Cir. 1971)(discovery against absent class members
available only when necessary to proper adjudication of trial), cert. denied, 405 U.S. 921
(1972).
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onstrated a need for the information. 43 If representative parties can provide
defendants with the information, a court should not permit discovery against
absent class members.' 44
Once a trial judge determines that the defendants have demonstrated a
need to obtain claim information from absent class members, the judge
should take precautionary measures to prevent the defendants from abusing
the discovery process and to ensure that the discovery requests are not
confusing or burdensome to absent class members.' 45 First, to avoid confusing absent class members, a court should ensure that discovery orders
are clear and understandable. 46 In its discovery orders, a court should
inform class members that failing to comply with the discovery orders may
force the court to impose the sanctions of dismissal with prejudice or
147
dismissal from the class.
Second, in addition to clearly informing absent class members of the
possible sanctions for failing to comply with discovery requests, a court
should ensure that a discovery order is not unduly burdensome on absent

143. See Brennan, 450 F.2d at 1005. In Brennan v. Midwestern United Life Insurance
Co., the United States District Court for the Northern District of Illinois permitted the
defendant to submit interrogatories to absent class members because the defendant sought
information relating not only to the identity and amount of the class members' claims, but
also to certain defenses the defendant had raised. Id.; cf. Enterprise Wall Paper Mfg. Co. v.
Bodman, 85 F.R.D. 325, 327 (S.D.N.Y. 1980). The United States District Court for the
Southern District of New York, in Enterprise Wall Paper Manufacturing. Co., denied the
defendant's motion for discovery of information pertaining to class members' claims because
the defendant failed to show a need for the information. Id.
144. See, e.g., Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977)(discovery of absent
class members by defendants is permissable if necessary information is not available from
representative parties); Wainwright v. Kraftco Corp., 54 F.R.D. 532, 535 (N.D. Ga. 1972)(denying
defendant's request for discovery against absent class members, but noting that defendant still
may obtain necessary information from class representative); Brennan v. Midwestern United
Life Ins. Co., 450 F.2d 999, 1005 (7th Cir. 1971)(permitting discovery from absent class
members only if defendants are unable otherwise to obtain information), cert. denied, 405
U.S. 921 (1972).
145. See Brennan, 450 F.2d at 1005 (courts should take adequate precautionary measures
to insure that discovery requests do not mislead or confuse class members); see also In re
Folding Carton Antitrust Litig., 83 F.R.D. 260, 264 (N.D. Ill. 1979)(citing Brennan with
approval, applying Brennan criteria, and permitting defendant to submit interrogatories to
absent class members); Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977)(same), cert.
denied, 438 U.S. 916 (1978); United States v. Trucking Employers, Inc., 72 F.R.D. 101, 105
(D.D.C. 1976)(same); Bisgeier v. Fotomat Corp., 62 F.R.D. 118, 119-21 (N.D. Ill. 1973)(citing
Brennan with approval, but finding that discovery request did not meet Brennan test); Complex
Litigation, supra note 6, at 243 (trial court should review and approve wording of all discovery
requests prior to submitting requests to class members).
146. Compare Brennan, 450 F.2d at 1005 (approving discovery against absent class
members because discovery orders were not confusing) with Hawkins v. Holiday Inns, Inc.,
24 F. R. Serv. 2d (Callaghan) 357, 359 (D. Tenn. 1977)(rejecting defendant's discovery request
because interrogatories were complicated, obtuse, and vexatious).
147. See Brennan, 450 F.2d at 1006 (discovery order must inform class members of
possible consequences of failing to comply with order).
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class members. 48 Rule 23 provides a mechanism for a large number of

claimants to join their individual claims in one lawsuit without becoming
financially or actively involved in the litigation.

49

A discovery request that

requires class members to expend excessive time and money in responding
to the request would defeat the policy of Rule 23.150 Furthermore, a

burdensome or confusing discovery request may cause absent class members
to withdraw from the class.'

To serve the purpose behind Rule 23 class

actions and the needs of parties to a suit, a court, therefore, should prevent
a defendant from submitting burdensome discovery requests to absent class
members.
Third, a court also should protect absent class members from abusive

discovery.5 2 A court must not permit defendants to use discovery devices
as a weapon to reduce class size and, therefore, to reduce defendant's

liability. 53 By prohibiting confusing or burdensome discovery requests, a
court generally will prevent discovery from becoming abusive. A court can
protect a defendant's interest in preparing an adequate defense and a class
member's interest in avoiding active
involvement in the litigation only by
54
reviewing each discovery request.

Finally, a court carefully should consider the appropriate sanctions that
the court will impose on class members who fail to comply with discovery
orders. 55 Dismissal with prejudice may be an unduly harsh sanction because

148. See United States v. Trucking Employers, Inc., 72 F.R.D. 101, 105 (D.D.C.
1976)(permitting discovery requests that were not overly burdensome).
149. See supra notes 1-3 and accompanying text (discussing purpose behind Rule 23 class
action device).
150. See supra notes 111-16 and accompanying text (noting conflict between permitting
discovery against absent class members and observing passive role that Rule 23 assigns absent
class members).
151. See supra note 128-38 and accompanying text (burdensome discovery request may
cause absent class members to withdraw from class).
152. See Brennan v. Midwestern United Life Ins. Co., 450 F.2d 999, 1006 (7th Cir.
1971)(court should protect absent class members from defendants' unfair use of discovery
devices), cert. denied, 405 U.S. 921 (1972); United States v. Trucking Employers, Inc., 72
F.R.D. 101, 105 (D.D.C. 1976)(permitting discovery if no evidence existed that defendants
were using discovery to harrass class members or reduce size of class); Bisgeier v. Fotomat
Corp., 62 F.R.D. 118, 121 (N.D. Ill. 1973)(court refused to permit defendants to submit
interrogatories to class members because defendant apparantly attempted to use disdovery to
reduce class size).
153. See supra note 128-38 and accompanying text (court should protect absent class
members from abusive discovery by defendants).
154. See Dellums v. Powell, 566 F.2d 167, 187 (D.C. Cir. 1977)(permitting defendants to
obtain discovery from absent class members because information was necessary to defendant,
request was not unduly burdensome, and information was not available from representative
party), cert. denied, 438 U.S. 916 (1978); United States v. Trucking Employers, Inc., 72 F.R.D.
101, 104 (D.D.C. 1976)(same); cf. Bisgeier v. Fotomat Corp., 62 F.R.D. 118, 120 (N.D. Ill.
1973)(denying defendants' discovery request because information was not necessary to defendant, request was unduly burdensome, and defendant apparantly intended to use discovery as
tactic to reduce size of class).
155. See FED. R. Crv. P. 37(d). Rule 37(d) provides that, if a party fails to comply with
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the noncomplying class member completely loses his right of action.156
Dismissal with prejudice also may encourage defendants to abuse discovery
because each class member who fails to respond to discovery effectively
reduces a defendant's potential liability.1 17 When dismissal without prejudice
is the only sanction available against class members who fail to respond to
discovery orders, however, a defendant may be less likely to abuse discovery
because the defendant does not reduce his liability by obtaining from the
court an order of dismissal against nonresponding class members. Obtaining
an order dismissing without prejudice class members who fail to file proof
of claim forms does not reduce the defendant's potential liability because
class members dismissed from the class are free to bring their own action
against the defendant. 5 Furthermore, because the defendant has an interest
in disposing in one suit of all claims against him, the sanction of dismissal
from the class actually may encourage the defendant to avoid abusive
discovery and thus to avoid the possibility of multiple lawsuits.
Dismissal without prejudice may be preferable to dismissal with prejudice as a sanction to impose on class members, but a court should employ
neither sanction until it provides class members with ample opportunity to
respond to discovery orders. 59 For example, in Brennan v. Midwestern
United Life Insurance Co. '6, the United States Court of Appeals for the
Seventh Circuit dismissed with prejudice class members who did not comply
with discovery requests.' 6' The Seventh Circuit imposed these sanctions on
noncomplying class members, however, only after sending class members
several notices requesting information and informing class members of the
consequences of failing to comply with the orders.162 Before dismissing with
prejudice noncomplying class members, the Brennan court gave class members an opportunity to appear and show good cause for failing to comply
with discovery orders. 63 Rule 37 of the Federal Rules directs courts to make
64
such orders as are just when a party fails to comply with discovery orders.
It may not be just to dismiss a class member when he has not received a

discovery orders submitted under Rules 33 or 34, "the court in which the action is pending
may make such orders in regard to the failure as are just." Id.
156. See Wainwright v. Kraftco Corp., 54 F.R.D. 532, 534 (N.D. Ga. 1972)(refusing to
dismiss with prejudice individuals who never affirmatively became parties to suit because result
would be unjust).
157. See supra notes 128-38 and accompanying text (discussing problem of abusive
discovery).
158. See supra note 85-87 and accompanying text (favoring dismissal from class as sanction
for failing to return proof of claim form).
159. See infra notes 160-63 and accompanying text (court should give class members
ample opportunity to comply with discovery orders before dismissing with prejudice members
who fail to comply with orders).
160. 450 F.2d 999 (7th Cir. 1971).
161. Id. at 1005-06.
162. Id.
163. Id.; see supra notes 102-07, 127 and accompanying text (discussing Brennan).
164. FED. R. Crv. P. 37.
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discovery notice, has not understood the discovery request, or has been
unable to comply with the discovery request. 6 Consistent with the procedure
adopted by the Brennan court, a court should not employ the harsh sanction

of dismissal with prejudice or dismissal from the class if class members
demonstrate good cause for failing to respond to discovery requests. In any

event, a court should impose these penalties only after giving class members
ample oppurtunity to comply with discovery orders.

66

Despite the problems

68
67
associated with the use of proof of claim forms' and discovery devices
to obtain information from absent class members before a court determines
defendants' liability, use of the two devices in the early stages of litigation
can benefit both the court and the defendant in a class action. 169 Information
pertaining to absent class members' claims can aid a court in effectively
managing a class action.170 A defendant may prepare a more effective
defense and more intelligently may consider settling the action if he has

some knowledge of absent class members' claims.' 7' Because use of proof

of claim forms and discovery devices before a determination of liability
serves important purposes, courts should retain the discretionary authority
to employ these devices when information regarding the claims of absent
72
class members will contribute to the proper adjudication of a class action.
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165. See supra notes 124-36 and accompanying text (discussing problems of complying
with burdensome or confusing discovery requests).
166. See Brennan, 450 F.2d at 1005-06 (imposing sanctions for failing to comply with
discovery requests only after warning class members of consequences of failing to respond to
discovery requests).
167. See supra notes 46-65 and accompanying text (problems associated with proof of
claim forms).
168. See supra notes 108-35 and accompanying text (problems associated with discovery
devices).
169. See supra notes 33-44 and accompanying text (benefits of using proof of claim forms
before court determination of defendants' liability); supra notes 101-07 (benefits of using
discovery devices before court determination of defendants' liability).
170. See supra notes 34-44 and accompanying text (information from proof of claim
forms aids court in managing class action); supra notes 101-07 and accompanying text (discovery
of information pertaining to class members' claims can aid court in evaluating class designation).
171. See supra notes 41-44 and accompanying text (information from proof of claim
forms benefits defendant); supra notes 107-09 and accompanying text (discovery of information
pertaining to class members' claims benefits defendant).
172. See Harris v. Jones 41 F.R.D. 70, 74-75 n.9 (D. Utah 1966)(proof of claim device
is within discretionary authority of court). Judge Christensen noted, in Harrisv. Jones, that,
at times, a court must require absent class members to file proof of claim forms for the court
properly to resolve the lawsuit. Id. at 75 n.10. Furthermore, Judge Christensen observed that,
if Rule 23 does not give trial courts the discretion to require absent class members to provide
the court with information about absent class members' claims, then Rule 23 should be revised.
Id.

